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Our experts discuss this vital 
medical-legal issue.

Malpractice and Podiatry: 
Navigating the Waters

By Marc Haspel, DpM
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be helpful in navigating what is quite 
simply an “ever-threatening dark 
cloud” above the heads of today’s 
medical practitioners. Joining this 
panel:
 Richard Boone, Sr., JD has vast 
experience as a malpractice defense 
attorney for podiatrists in sever-
al different jurisdictions. He also 
represents podiatrists before state 
l icensing boards, credentialing 
committees and in reimbursement 
disputes with Medicare and private 
insurers.
 Anthony Heller is a partner at 
Heidell, Pittoni, Murphy and Bach, 
who has been defending podiatrists 
and other healthcare practitioners 
for nearly forty years. He is a grad-
uate of Fordham Law School and 
teaches trial advocacy in law school  
programs.
 Lawrence Kobak, DPM, JD is 
a partner at Kern Augustine Conroy 
and Schoppmann, the general coun-
sel to both the New Jersey Podiat-
ric Medical Society and the Medical 
Society for the State Of New York. 

Malpractice may well 
be the most fearsome 
word in the medical 
lexicon. As is often 
the case, beyond the 

ultimate control of a practicing phy-
sician, events may transpire that lead 
to circumstances resulting in alleged 
malpractice. From there, an unfor-
giving medical legal system takes 
over, putting the physician at both 
financial and reputational risk. There 
are realistic factors to consider when 
discussing the area of malpractice. 
First and foremost is the selection 
of a malpractice insurance carrier, 
which will be intimately involved in 
handling a malpractice claim. Other 
considerations are patient risk avoid-
ance, knowledge of local state scope 
of practice acts, as well as the utiliza-
tion of appropriate practice manage-
ment routines, all of which can help 
reduce the likelihood of a malpractice 
occurrence.
 Podiatry Management Magazine 
has invited a panel of medical legal 
experts to advise on issues surround-
ing malpractice. Their insights should 
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the A.M. Best Company’s web page. 
A.M. Best publishes ratings of the 
financial strength of the various in-
surance companies and is considered 
very reliable.
 The second thing one should con-
sider is the company’s commitment 
to the podiatry malpractice market. 
As Mr. Heller mentioned, historically, 
a number of companies have entered 
the podiatry market and then exited 
very soon thereafter, leaving their 
policy holders scrambling for a new 
carrier. For one’s own comfort, one 

would want a company that has been 
dealing with podiatrists for a good 
long while and looks like it’s in the 
podiatry market for the long-term.
 The third thing one should 
consider is the company’s particu-
lar expertise in handling podiatric 
malpractice claims as stated earlier. 
I personally have represented just 
about every type of healthcare pro-
vider that exists, and claims against 
the various professions all require 
different handling;—especially true 
when dealing with a provider who 
is not an M.D. If I were a podiatrist 
being sued, I’d like to know that my 
insurance company understood who 
I am and what I do for a living. Not 
all of them do.
 There are other technical issues 
which are also somewhat import-
ant—for instance, the company’s un-
derwriting policies, especially if the 
podiatrist has had a few prior claims. 
Whether it is an admitted carrier in 
one’s particular state is also of in-
terest. Finally, consider whether it 
can provide the podiatrist with other 
types of liability coverage as well as 
professional liability.
 In the final analysis, professional 
liability insurance is not a place to 
go looking for a cheap bargain on 
the Internet. I recommend spending 
a little time to research the company 
before committing.

He is the director of the firm’s Of-
fice of Professional Medical Conduct 
(OPMC) and Office of Professional 
Discipline (OPD). He was in podiatric 
medical practice for 26 years.
 Isidore Steiner, DPM, JD, MBA, 
graduated fromTemple University 
School of Podiatric Medicine; Uni-
versity of Detroit Law School, Magna 
Cum Laude; University of Colorado, 
MBA in Health Administration; Resi-
dency, Straith Memorial Hospital. He 
is a diplomat of the American Board 
of Podiatric Surgery since 1985 and 
a fellow of the American College of 
Foot Surgeons.
 Ross Taubman, DPM is the 
president and chief medical officer 
of the Podiatry Insurance Company 
of America (PICA). Prior to joining 
PICA in 2011, Dr. Taubman was in 
private practice for 26 years in Mary-
land. He is a former President of the 
Maryland Podiatric Medical Associ-
ation and served as President of the 
American Podiatric Medical Associa-
tion from 2008-2009.

PM: What factors should a 
podiatric physician consid-
er when selecting a mal-
practice insurance compa-
ny?

 Taubman: There are many issues 
that should be considered. Not all 
carriers provide the exact same cov-
erage in exactly the same manner. 
The following is a short list of issues 
which one may want to factor into 
the decision-making process of which 
company to choose. Among these 
are: defense counsel (especially in 
podiatry, which requires experienced 
counsel to obtain the best results), 
experienced internal staff to handle 
podiatric-specific problems, risk man-
agement programs and resources that 
are specific to this profession, carrier 
coverage features such as ‘consent 
to settle” clauses and comprehensive 
administrative defense coverage for 
other types of government actions.

 Kobak: First and foremost, the 
podiatrist must consider the com-
pany’s financial stability. Having 
practiced podiatry back in the 1980s 

when two of the malpractice insur-
ance companies went out of busi-
ness, I would only use a company 
that was part of my state’s insurance 
pool. If the podiatrist’s state has an 
insurance pool, it will only let finan-
cially able insurance companies par-
ticipate. This will ensure that the po-
diatrist will indeed have the coverage 
when it’s needed. Also, the podiatrist 
should check the prospective compa-
ny’s Moody rating. I would also con-
sider a company only if the company 
cannot force the podiatrist to settle a 

case without consent. I recommend 
that the DPM carefully read the terms 
of the carrier’s coverage before sign-
ing on the dotted line.

 Heller: The most important fac-
tor to consider is the insurer’s ex-
perience in the specialty. Avoiding 
the necessity to change carriers from 
time to time is beneficial as the ex-
pense of purchasing “tail” or “nose” 
coverage is high. From time to time, 
an insurer that has not previously 
written podiatric malpractice insur-
ance enters the field only to find that 
it does not belong there and has en-
tered the marketplace without suf-
ficient knowledge or experience to 
properly price the product and to 
make a profit. The result is that it 
leaves the market and forces their 
former insured clients to find new 
coverage and often to buy “tail” or 
“nose” coverage. Hence, the cheapest 
first year premium is sometimes not 
nearly cost-effective over the term of 
several years, let alone the long run.

 Boone: The first thing one should 
always consider is the financial 
strength of the company issuing the 
policy. If one is paying one’s hard-
earned dollars for the premium, one 
needs to know that the company 
will be around when it is needed. 
My suggestion is for the podiatric 
physician to go online and research 
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folks. More importantly, I feel they 
should be re-evaluated and started all 
over from the beginning—I would try 
to understand why they suddenly de-
cided to have right now what was orig-
inally recommended a long time ago. 
More importantly, I think it wise to 
make sure that these patients still need 
what was originally recommended.

 Kobak: The obvious answer to 
this question is the patient who talks 
about having already sued a health-
care provider. I would also be leery 

of the patient who has been to sev-
eral doctors for the same medical 
problem. Additionally, I recommend 
being leery of patients who dictate 
what the treatment should be. That is 
a clue that the patient does not value 
the professional’s opinion. Contrary 
to popular opinion, by the way, law-
yers often make excellent patients.

 Taubman: Anyone can file a mal-
practice action, but it is being in-
creasingly noted that good commu-
nication between the physician and 
patient may be a component in the 
mitigation of a malpractice claim. A 
patient’s perception of the quality of 
care provided by the physician and 
managing the patient’s expectations 
may be dependent upon the quality 
of communications. Certainly, com-
munication is a two-way street. Not 
only must the physician adequately 
inform the patient of the patient’s 
progress, but the physician must also 
provide the patient with the oppor-
tunity to adequately communicate 
experiences, questions, and needs.

PM: Given various states’ 
scope of practice laws, 
how do gray areas in those 
laws influence defending 
malpractice lawsuits?

 Kobak: A treatment in the gray 

PM: What signs identify 
a patient who is at-risk to 
file a malpractice action?

 Steiner: I find it simple 
to identify such a patient. If the pa-
tient is very unhappy with a surgi-
cal outcome, if the patient says it 
was a failure, if the patient believes 
that the pain will never go away, if 
the patient has contacted a lawyer 
but has not decided whether or not 
to proceed, if the patient is always 
complaining about the way the foot 
looks, if the patient is non-compli-
ant, if the patient is rejecting physical 
therapy as well as other modalities 
such as bone stimulation, if the pa-
tient is discussing the surgical out-
come with a primary care physician, 
or if the patient wants the primary 
care physician to review the x-rays to 
determine what went wrong, are all 
clear signs of someone at-risk to file a 
malpractice action.

 Heller: Identifying a current pa-
tient who is at risk to file a lawsuit 
requires a combination of uncom-
promising objectivity and attention 
to detail. One needs to determine 
whether the surgery or treatment 
result was less than desirable and 
whether communication with the 
patient has been open, honest, and 
realistic. Other factors to consider 
include whether the patient came 
in complaining about prior doctors, 
whether the patient was on mood-al-
tering medications, whether the pa-
tient was complaining of pain or lack 
of mobility that seems out of propor-
tion to the practitioner’s objective 
findings, and whether insurance re-
imbursement was denied to the pa-
tient by a health insurance plan.

 Boone: As I have so often told 
my clients, the most common mis-
take that a podiatrist can make, 
which leads to malpractice cases, is 
poor patient selection. Unfortunate-
ly, there is no single sign that indi-
cates whether a patient is likely to 
sue. Almost any patient is a potential 
plaintiff if the outcome of the pa-
tient’s surgery is dismal enough and 
if the plaintiff feels that the podiatrist 

did not do a proper job. Having said 
all of that, a problem patient almost 
always exhibits some warning sign 
which, if perceived and acted upon, 
would have averted disaster. There-
fore, even though there is no single 
way to discern the potential plaintiff, 
there are some interesting common 
threads which I have seen in podiatry 
malpractice plaintiffs over the years. 
Some of them are as follows:
 A patient who takes a lot of psy-
chotropic medications. Of course, a 
patient with emotional problems may 

have foot pathology and is entitled 
to treatment. As was just mentioned, 
however, and for reasons that I can-
not identify, an inordinate number 
of the plaintiffs in cases I have han-
dled in the past were popping pretty 
heavy doses of mood-altering medi-
cations. I recommend making sure to 
inquire about such medicines before 
doing surgery. If the history reveals 
such medications, I recommend pro-
ceeding with a lot of caution in plan-
ning and performing surgery.
 A patient with unrealistic, or 
what I would call “non-clinical” ob-
jectives is a risk. Every malpractice 
case begins when the patient’s ob-
jectives and desires for the surgery 
are not met. A patient who seeks 
surgery for cosmetic reasons, for one 
example, is especially prone to get-
ting unsatisfactory results. If the pa-
tient isn’t undergoing the procedure 
because the foot hurts badly, then I 
recommend being wary of doing any 
procedure on that patient.
 A patient who disappears for long 
periods and then re-appears request-
ing surgery that was recommended 
months ago, is also a risk. A large 
number of my plaintiffs have had an 
initial consultation, perhaps a few palli-
ative treatments, and then disappeared 
for several months only to reappear 
later requesting the surgery my client 
recommended months before. I rec-
ommend being very careful with these 
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type of bunion the patient has, and 
any other general information about 
bunion deformities. The A stands for 
alternatives. The podiatrist should 
delve into the various alternative 
treatments that are available; it does 
not have to be exhaustive, but un-
less the situation is life or death, the 
patient should have a choice. One of 
the alternatives should be no treat-
ment. Finally, the R represents the 
risks. The risks should be reviewed 
with the patient. Unless there is a 
history of allergy to local anesthesia, 
death is not a reasonable risk of the 
local anesthesia when performing a 
nail matrixectomy. Still, it is better 

to find out prior to the procedure 
or treatment if the patient does not 
really want that plan of care. I warn 
not to oversell any procedure by un-
derstating the reasonable risks. An 
informed patient is less likely to sue 
the podiatrist.

 Steiner:  Our off ice is very 
knowledgeable regarding informed 
consent. Our scheduler makes sure 
that the consent pages are thor-
oughly filled out. A back assistant 
then sits with the patient to make 
sure that every area in the consent 
form is filled out, and that the pa-
tient understands the procedures 
that the doctor will be doing. Both 
our own longer consent form, along 
with the hospital consent, are used. 
If the patient has more questions, 
the back assistant has the doctor 
review the consents with the pa-
tient. Pictures are also drawn on 
the consent forms to help patients 
better understand the procedures 
being done. We also have a wall 
board which shows the areas where 
the surgery will take place. We also 
have the patient sign off on a long 
list of potential complications.

area might weigh towards settling 
the case. For example, if a podia-
trist was treating the hyperuricemia 
systemically, as opposed to just 
its local pedal manifestations, that 
could bring up the issue of a failure 
to refer. Assuming that the plain-
tiff’s damages turned on the system-
ic treatment, the gray area would 
factor into a possible settlement. I 
think it is worthwhile to remember 
that a podiatrist who practices in 
those gray areas is practicing near 
the precipice. That is a very danger-
ous place to be.

 Heller: I agree. While podiatrists 
are usually familiar with scope of 
practice in our jurisdiction, the enve-
lope is often pushed: wound care in a 
center where the patients are routed 
to podiatry with wounds above the 
ankle; hyperbaric oxygen treatment 
supervised or administered by podi-
atrists for issues that are not with-
in scope; aggressive surgery that is 
beyond a limited below-the-ankle 
scope. Although out of scope or gray 
area procedures may still be defend-
ed as having been properly done, 
they may pose issues for insurance 
coverage.

 Boone: Alleged violations of 
scope of practice laws almost never 
give rise to the malpractice cases by 
themselves. No podiatrist whom I 
have ever represented has been 
sued for exceeding the state’s scope 
practice law. Scope of practice is-
sues have usually factored into mal-
practice cases I have handled in two 
ways: what I call the turf war cases 
and the determination of the qualifi-
cations of expert witnesses.
 Turf war cases arise when the 
subsequent treating physician (usu-
ally, but not always, an orthopedic 
surgeon) convinces the patient that 
the post-operative complication oc-
curred because the podiatrist “didn’t 
have any business doing that kind of 
surgery”, or similar derogatory state-
ments. The best way to deal with 
those cases is to recognize them for 
what they are and, then, demonstrate 
convincingly that the accuser is just 
simply wrong.

 The other type case involves ex-
pert witness qualifications and be-
comes a little more complex. These 
days, we are seeing all sorts of other 
practitioners who are trying to cross 
the line and give opinions about po-
diatry. Wound care nurses, for ex-
ample, are trying to testify against 
podiatric physicians about the stan-
dards of care for wound treatment 
(especially in nursing home cases). In 
those cases, I work to establish that 
the standards of care are different.
 Taubman: A malpractice carrier 
may provide scope of practice cov-
erage to its policyholders, meaning 
coverage applies, as indicated in the 

insuring agreement of the policy, to 
any claim based upon or arising out 
of any act, error, or omission with-
in the scope of practice of podiatric 
medicine in the state in which the in-
sured is licensed. The podiatrist must 
be aware of that doctor’s own state’s 
scope of practice to be sure that the 
insurance carrier will afford coverage 
for the physician’s acts. Incidentally, 
state scope of practice reviews and 
documentation can be found on the 
APMA website.

PM: What elements are 
involved in obtaining 
proper informed consent, 
and to what detail of 
risk must the patient be  

informed?

 Kobak: First of all, informed 
consent is a process, not a piece of 
paper. The signed consent form evi-
dences the process; it is not the pro-
cess. The process should begin as 
soon as a diagnosis is made. I like 
the acronym, “G.A.R.” G is for the 
general considerations of the diag-
nosis, such as explaining to the pa-
tient, in understandable terms, for 
example, what a bunion is, what 
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involving the staff—such as the loss 
or misfiling of x-rays, the failure to 
properly keep appointment records, 
missing chart entries, the provision of 
medical advice by unqualified person-
nel, and disclosure of privileged in-
formation—all may affect compliance 
with standard of care, patient satisfac-
tion, and violation of law. Practice be-
havior, good or bad, reflects on who 
the practitioner is as a person. Toler-
ance of inappropriate or incompetent 

behavior by staff is often viewed by 
a patient as indivisible from the prac-
tice options selected by the doctor.

 Boone: I agree wholeheartedly. 
Stated simply, the podiatrist and the 
staff are one in the same.
 Legally, the podiatrist is always 
responsible for any harm which may 
come to a patient as the result of 
some action by the staff. It’s called 
vicarious liability, and the concept is 
alive and well in the podiatric medi-
cal world.
 More importantly, the staff is 
most often the real communication 
interface between the physician and 
the patient. If the staff makes a pa-
tient feel unwelcome or feel treated 
without proper care, then it is the 
doctor who made the patient feel that 
way. Thus, the doctor must demand 
that the staff obtain and exercise the 
same high standards to which the 
doctor has committed.

 Taubman: I also agree that any 
deviations from the standard of care 
related to the actions of the staff could 
be potential areas of malpractice risk. 
Similarly, it is imperative that the 
staff be appropriately and adequately 
trained to address these risks. Many 
patients will evaluate the quality of 
the podiatric care they receive not only 
by the outcome of their treatment, but 
also by how they are treated by the 
physician and the office staff. Inter-

 Boone: Informed consent laws 
tend to vary from state to state, so 
there’s no uniform answer to this 
question which is applicable nation-
wide. Nevertheless, there are a few 
general rules which are applicable 
everywhere. First, an informed con-
sent is not obtained just because the 
patient has signed a consent form. 
The form is merely documentation of 
the consent which you have already 
received from the patient. According-
ly, in order to have an informed con-
sent, there must be a true meeting 
of the minds. To obtain an informed 
consent, the patient must be given 
enough information so that the pa-
tient understands, to the best of the 
patient’s ability, what the treatment 
plan is, what the risks are, and the 
outcome to be expected from the 
surgery. It is essential that the pa-
tient understand what is going to be 
done and accepts both the benefits 
and the possible consequences. Both 
the doctor and the patient have to 
have a meaningful understanding of 
the entire process. Moreover, this 
means that both parties fully under-
stand what is going to occur and 
agree to it. The good news is that if 
that level of understanding is truly 
achieved, a podiatrist will more than 

likely never have a malpractice claim 
from that patient.
 Although the legal standard for 
what constitutes enough detail may 
vary from state to state, in reality, 
there is no difference. There is really 
no universal measurement of what is 
enough information in an informed 
consent. Regardless of a state’s stan-
dards, the podiatrist always has to 
give the patient sufficient information 
to make the patient happy, or at least 
accepting, of the surgical outcome, 
whatever it may wind up being. If 
that is done properly, there will al-
ways be informed consent.

PM: How do questionable 
practice behaviors involv-
ing the podiatric staff—in 
terms of poor filing habits, 
inappropriate patient com-

munication, and harsh billing hab-
its—contribute to malpractice?

 Steiner: Most receptionists are 
trained to avoid poor filing habits. 
Unfortunately, there are receptionists 
who are lazy and do indeed have 

poor filing habits. Oftentimes the re-
ceptionists need to be re-trained by 
the office manager. Likewise, if there 
has been inappropriate patient com-
munication by the receptionists, the 
office manager should immediately 
suspend those employees. This is HI-
PAA-protected information.
 Actually, there are worse actions 
a receptionist can display—such as 
participating in harsh billing habits. 
This can cause a patient to bring up 
issues about why are they still getting 
bills for copays and deductibles. A 

patient may get angry even though 
everything is being done according to 
Medicare guidelines.
 Finally, there are receptionists 
who are dispensing medical advice, 
not only on the phone, but also to 
friends, old patients, and disgruntled 
past employees. This too is a HIPAA 
violation and can result in criminal 
prosecution.

 Heller: Office practice behavior, 
no matter who is responsible for it, if 
it leads to patient dissatisfaction, will 
increase the likelihood of a patient fil-
ing a lawsuit. Questionable behavior 
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tines for automating or simplifying 
the data entry. That can cause prob-
lems. Such routines have a tendency 
to make every chart look like every 
other chart. They also make it a lot 
easier to add treatments that really 

weren’t done. That will be a prob-
lem. It’s easy to become sloppy when 
charts are all hand-written, but elec-
tronic records give rise to a new and 
different kind of sloppiness. Accurate 
and truthful entry of the patient data 
is mandatory, whether the records 
are on paper or in a computer data-
base.

 Kobak: Absolutely there are 
two sides to this story. On the neg-
ative side, charts tend to be lon-
ger, but full of fluff and inconsis-
tencies. Prior examination and his-
tory are often repeated despite in-
terval changes being noted later in 
the note. Too often, charts read like 
every box had to be checked off in 
order to complete the note. Longer 
does not always mean better. The 
quality of the note supersedes the 
length of the note. With EMR, how-
ever, everybody has equally good 
handwriting, which makes for a de-
crease in mistaken orders and pre-
scriptions. When EMR is used to 
write a quality note, it increases the 
quality of medicine being practiced 
by the podiatric profession.

PM: How should a podi-
atrist approach a post-op 
patient who has a poor 
surgical result?

 Taubman: Patients may suffer 
unexpected outcomes, such as surgi-
cal complications, that may or may 
not be the result of malpractice. A 
physician should provide clear and 
honest communication with the pa-

personal skills of the staff have a di-
rect impact on patient satisfaction, and 
poor patient satisfaction can lead to 
lawsuits. Each podiatry office should 
have a working system to track diag-
nostic test results, referrals, missed 
appointments, and patients requiring 
follow-up. The manner in which bill-
ing and collection is handled is also 
critical for the success of the practice 
and patient satisfaction.

PM: How has the expan-
sion of EMR impacted po-
diatric malpractice, both 
negatively and positively?

 Steiner: There is a belief that 
EMR can reduce medical errors. Un-
fortunately, there is too much de-
pendence on EMR, which could re-
sult in small mistakes that can turn 
into medical errors. The New England 
Journal of Medicine has found out 
that there is over-reliance on sim-
ple EMR functions such as copy and 
paste, which leave a long list of indi-
vidual errors. Using computers runs 
the risk of bugs, viruses, and other 
malware. Also, there is a risk for the 
physician regarding medical malprac-
tice. The risk of errors increases the 
risk of medical malpractice some-
times. Generally, the print medical 

record oftentimes bears no resem-
blance as to what doctors are looking 
at when they made clinical decisions 
at the time of treatment.

 Heller: The positives of EMR 
are that charts are more readily un-
derstood; no deciphering of hand-
writing is necessary. Also, some 
programs contain prompts for test-
ing that encourage more thorough 
evaluation. The negative is that ev-

erything (metadata) is now able to 
be tracked; in other words, one can 
tell when that entry was actually 
made, and, therefore, is problem-
atic for malpractice defense. Copy 
and paste entries from preceding 

chart visits without proper editing 
or scrutiny are rampant and create 
meaningless entries, reducing the 
validity of the chart and the credi-
bility of the doctor.

 Boone: I could probably do a 
three-hour seminar on the impact of 
electronic medical records on mal-
practice cases. Here are a few salient 
points: first, the good: EMR prevents 
malpractice claims. Ultimately, mal-
practice cases begin based on a re-
view of a chart by a plaintiff’s lawyer 
looking for some reason to sue. Slop-
py, illegible hand-written records are 
an invitation to litigation. Electron-
ic medical records, done reasonably 
correctly, just look better and are less 

likely to draw criticism.
 Now the bad: EMR causes mal-
practice claims. This can happen in 
two ways. First, electronic medical 
records make it much easier to de-
tect medical errors and omissions. An 
error or omission in a hand-written 
chart is bad. The same error in an 
electronic chart sticks out like a sore 
thumb. Second, there is the prob-
lem of automation. Many electronic 
records programs have built-in rou-
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matter of remaining in control of the 
situation. PM

tient and/or the patient’s family re-
garding the facts surrounding the 
unexpected outcome, showing com-
passion and concern for the patient. 
A physician is encouraged to be-
come familiar with the state’s laws 
regarding apologies or benevolent 
gestures as the provisions vary from 
state to state. It is also important to 
become familiar with the disclosure 
policies and procedures at all hos-
pitals where privileges have been 
granted.

 Steiner: I recommend that the 
physician be very empathetic to the 
patient with complications, express-
ing regret for the patient’s pain and 
providing the patient with an ob-
jective, factual description of the 
problem without accepting blame. In 
fact, the physician should not blame 
anyone for the problem, but should 
relate feeling bad regarding the pa-
tient having pain or a poor result. 
Always, I recommend sitting down 
with patient and family to review the 
problems and working out together 
a plan for continued care and treat-
ment.
 Heller: Hopefully, the possibility 
of a poor result was mentioned in 
the informed consent discussion, but 
in any case, the podiatrist should be 
honest and forthcoming regarding 
the facts. Without apologizing, un-
less such is required by the occur-
rence of an avoidable mistake, op-
tions to correct the problem should 
be given, including the referral to a 
specialist if necessary. Medical re-
cords should be provided when re-
quested, and reasonable cooperation 
should be made with second opinion 
practitioners.

 Kobak: The answer to this ques-
tion starts back in the pre-operative 
process of informed consent. One 
should not look to hide the obvious. 
A podiatric physician is not going to 
convince a patient that a crooked toe 
is straight or that something that hurt, 
does not hurt. That will only succeed 
in reducing the doctor’s credibility in 
the patient’s eyes. Once that credibil-
ity is lost, the physician is in trouble. 
Rather, I recommend explaining to 

the patient, in plain language, what 
is occurring and what can be done 
or not be done to help. Also, I be-
lieve in believability. If the doctor is 
not believable, the patient will leave. 
All questions posed by the patient 
must be answered, even if the doctor 
cannot do so directly. The patient 
should not be rushed, and the doctor 
should not ever give the impression 
of preferring to be elsewhere while 
talking to the patient. It’s a simple 
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